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THE ROYAL BAFOKENG NATION First Respondent 
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APPELLANTS’ HEADS OF ARGUMENT 
___________________________________________________________________________ 

 

A. THE ESSENCE OF THE APPELLANTS’ SUBMISSIONS 

“ Kgosi ke Kgosi ka morafe” 

A chief is a chief through his people 

 

1. This is an old, yet powerful, Setswana adage.  It reminds us that those who hold 

positions of traditional leadership do so through structures and processes that exist for 

the service of the people.  Inherent in this statement is the expression of the values of 

transparency, consultation and accountability. 
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2. Suing in the name of the Royal Bafokeng Nation (“RBN”), the Respondent instituted 

an application in this court for a declaratory order that it is the owner of over 60 

properties near Rustenburg.1  The properties are occupied and used by, inter alia, 

people who are members of the merafe that constitute the RBN.  The properties are 

held by the Minister of Land Affairs in terms of title deeds which, through various 

formulations, provide that the Minister holds the land “in trust for” the Kgosi of the 

Bafokeng tribe and its people.2 

 
3. There is long-standing dispute as to who are the rightful owners of certain of that land - 

the Bafokeng as a whole, or smaller groups who assert that their predecessors were the 

buyers and that they are therefore entitled to ownership.  This was known to the RBN 

authority structures. 

 
4. The Respondent did not give notice of the application to the people living on and using 

those properties.  The Minister required that such notice be given, which was done. 

 
5. The Appellants opposed the application.   They denied that the RBN had properly 

authorised the application and was properly before the court, and they accordingly 

raised an objection in terms of Rule 7.3  After affidavits had been filed and the court 

                                                           

1  Notice of Motion, Vol 1, pp1-7.  The properties are listed in Annexure A of the Notice of Motion.  See 
also Vol 1, p 20, FA, para 11. 

2  FA, Vol 1, p 20, para 12. 
3  Rule 7(1) provides: 

Subject to the provisions of subrules (2) and (3) a power of attorney to act need not be filed, 
but the authority of anyone acting on behalf of a party may, within 10 days after it has come to 
the notice of a party that such person is so acting, or with the leave of the court on good cause 
shown at any time before judgment, be disputed, whereafter such person may no longer act 
unless he satisfied the court that he is authorised so to act, and to enable him to do so the court 
may postpone the hearing of the action or application. 

This is the procedure to be followed by a respondent who wishes to challenge the authority of a person 
allegedly acting on behalf of a purported applicant: Unlawful Occupiers, School Site v City of 
Johannesburg 2005 (4) SA 199 (SCA) para 14. 
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had heard argument, the court referred the Rule 7 dispute to oral evidence on the 

following issues: 

5.1. first, did the Supreme Council of the RBN take a decision to authorise the 

bringing of the main application (the “Impugned Decision”)?  

 
5.2. second, did the Supreme Council have the power to take the Impugned Decision 

under customary law?  If so, was the Supreme Council required to consult 

broadly within the traditional community prior to taking the Impugned Decision? 

and 

 
5.3. third, was the Supreme Council decision overturned or reversed by subsequent 

events and more particularly by the 2006 Kgotha Kgothe? 

 
6. At the end of that trial, Landman J ordered that the court was satisfied that Fasken 

Martineau had the necessary authority to act on behalf of the RBN.4  This appeal is 

against that order.  The underlying finding of the Court a quo is that the RBN had 

properly and competently resolved to institute the main application, having regard to 

the answers which it found to the three questions which had been referred to oral 

evidence.5 

 
7. The core issue in the appeal is the leadership, governance and accountability 

mechanisms of traditional authorities vis-à-vis members of merafe.  Although the 

dispute arises in context of the Bafokeng traditional community, it raises issues of wide 

                                                           
4  Judgment Vol 17, pp1416-1471.  The order is at pp 1470-1. 
5       On 21 June 2016, the respondents lodged their application for leave to appeal against the whole judgment 

and order of the court a quo, save for the order for costs. The grounds of appeal are set out in Part A, 
paras [1] to [2] of the application for leave to appeal Vol 17, pp 1472-1481. 
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significance for people who reside in areas that are governed by traditional governance 

structures. 

 
8. The court on appeal is called upon to consider each of the three questions which were 

referred to oral evidence.  

 
9. In relation to the first question, the RBN had to prove two facts: 

 
9.1. that the Supreme Council purportedly took the Impugned Decision; and 

 
9.2. that the Supreme Council took the Impugned Decision at a properly convened and 

constituted meeting. 

 
10. We accept that the RBN proved the first fact.  However, we submit that it failed in 

respect of the second fact.  The consequence is that no valid decision was taken.  The 

Court a quo did not address this issue in its judgment. 

 
11. In relation to the second question, for the RBN to succeed, the Court had to find that: 

 
11.1. the Supreme Council had the power to take a resolution to institute litigation of 

this sort; and 

 
11.2. the Supreme Council had no duty to consult broadly with morafe on the decision 

to litigate (the RBN neither alleged nor proved that there was such consultation). 

 
12. We submit that the RBN failed in respect of both of these issues: 

 
12.1. The Court a quo found that the Supreme Council did not have the power to take 

the Impugned Decision. It found that such power lies with the Executive 
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Council.6   We submit that the matter ought to have ended there, because the 

Executive Council did not in fact take the decision:  the Supreme Council did.  

The RBN has never alleged that it was the Executive Council that took the 

Impugned Decision. 

 
12.2. The Court found that although consultation with the community on matters 

relating to land was the custom of the community, whether and how to consult 

was a matter for the prerogative of the Kgosi and did not give rise to justiciable 

rights.7  We submit that the court erred in that regard. 

  
13. In relation to the third question, the RBN must prove as a matter of fact that the 

decision to institute the main application was not overturned or reversed by morafe at 

the 2006 kgotha kgothe meetings.   We accept that as the Court found, there was no 

express decision not to proceed.  However, we submit that it was implicit in the 

decisions taken that the litigation should not proceed.  The Court did not address that 

submission. 

 
14. At the core of RBN’s case is the contention that the Supreme Council had the power to 

take the Impugned Decision, and to do so in the manner it adopted, because it has 

previously acted in this manner.  The premise of the argument is false.  It is not 

sufficient to prove that something was done:  the question is whether the body 

concerned had the power to do it.  The existence of a power cannot be proved by 

purporting to exercise it. 

 

                                                           
6  Judgment, Vol 17, pp 1457-1460, paras 85 to 91. 
7  Judgment, Vol 17, pp 1464-1466, paras 102 to 105. 
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15. The above are the essence of the appellants’ submissions.  The Practice Directions 

require an appellant to deliver “a concise and succinct statement of the main points 

(without elaboration) which he intends to argue on appeal”.   We accordingly deal 

below with the main points, concisely and without elaboration.  These submissions 

therefore do not contain a detailed analysis of the evidence.  To the extent that the 

Respondent takes issue with the factual submissions, we shall elaborate on them at the 

hearing.  
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THE CONSTITUTION 

 
16. Section 1 of the Constitution contains its founding values, which include human dignity 

and the rule of law.  Section 33 confers a right to just administrative action. 

 
17. Rights at customary law are recognised by the Constitution, but only to the extent that 

they are consistent with the Bill of Rights.8   Traditional leadership and governance 

systems are similarly recognised subject to the Constitution and legislation.9  

 
18. The Constitutional Court has pointed out that while customary law is to be understood 

on its own terms rather than through the lens of the common law, it is subject to the 

Constitution, and has to be interpreted in the light of its values.10  The RBN has not 

addressed this fundamental feature of the law. 

 
19. The Constitutional Court has repeatedly emphasised that the law it recognises is the 

living customary law, which evolves as the people who live by its norms change their 

patterns of life.11  It has cautioned against asserting versions of customary law that are 

‘out of step with the real values and circumstances of the societies they are meant to 

serve.’ 12  In Shilubana, the Constitutional Court emphasised that both past and existing 

practices are relevant to ascertaining customary law.13 

 
20. However, this does not mean that just any practice becomes the law.  Whether it 

becomes law depends on the nature of the development in question, the rights at stake 

                                                           
8 Section 39(3) and 211(3) of the Constitution. 
9 Section 211(1) and (2) of the Constitution. 
10 MM v MN 2013 (4) SA 415 (CC) at para 24 (a) and (b). See too Shilubana and Others v Nwamitwa 2009 

(2) SA 66 (CC) at para 48. 
11 MM v MN para 24; Bhe and Others v Khayelitsha Magistrate and Others 2005 (1) SA 580 (CC) para 81. 
12 Bhe at para 82. 
13 Shilubana at para 44 to 46. 
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(vested or otherwise), and the vulnerability of the parties affected.14  We submit that 

when core procedural values of the Constitution are at stake, such as participation, 

consensus-seeking and consultation, these cannot be excluded from the customary law 

in the name of expedience or the exercise of executive fiat.  Similarly, power does not 

reside with a body simply because that body may assert it.  To determine customary 

law in this way would defeat constitutional rights, undermine the rule of law, and 

corrode the integrity of the system of traditional governance. 

 
21. The evidence amply demonstrates that democratic principles, and core values of 

transparency, accountability and consultation, underpin Bafokeng and indeed pan-

Tswana governance systems.  The Kgosi himself has repeatedly said as much.15  These 

principles include that sovereignty lies with the people, and that consensus-seeking, 

promoting kagiso (peace),16 consultation and free debate are critical to arrive at 

decisions that everyone can accept as serving the common good.  These processes serve 

to retain the integrity of Tswana traditional governance systems.  Major decisions on 

fundamental matters such as changes to systems of government and the status of land 

can only be effected with the consent of the entire community. 

 
22. The concept of the living customary law, or assertions of actual practice, cannot be 

used to subvert those core values and principles.  The locus of power is quintessentially 

a legislative matter, and participation rights cannot be defeated by the mere assertion or 

exercise of power, even (or perhaps more accurately, especially) at customary law.   

  

                                                           
14 Shilubana para 47. 
15  See in this regard his speeches discussed with Mr Rapetsana Vol 14 p 1228 line 20 – p 1234 line 1. 
16  Gulbrandsen Vol 3 p 281 para 8 – p 282 para 9. 
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B. DID THE SUPREME COUNCIL TAKE THE IMPUGNED DECISION?   

 
23. The Court a quo found that “it is common cause that the Supreme Council of the RBN 

took a decision on 22 September 2005 to authorize the bringing of the main 

application”.17  It is common cause that the Supreme Council purported to take such a 

decision.  But the question is whether the Supreme Council acted in accordance with 

the law in purporting to make that decision, in the sense that it acted in accordance with 

what the law required of it for the making of a decision. 

 
24. While the appellants accepted that a purported decision was taken, they did not concede 

that the Impugned Decision was validly taken. 

 
25. In summary: 

 
25.1. The RBN bore the onus of demonstrating that the Impugned Resolution was 

validly taken.  This flows from the words of Rule 7:  once authority is challenged, 

“such person may no longer act unless he satisfied the court that he is authorised 

so to act, and to enable him to do so the court may postpone the hearing of the 

action or application”; 

 
25.2. The RBN failed to discharge this onus, in that 

 
25.2.1.       it failed to demonstrate that the Supreme Council was properly constituted at 

the meeting of 22 September 2005; and 

 
25.2.2.        it failed to demonstrate that adequate notice of the resolution was given. 

 

 
                                                           
17  Judgment, Vol 17, p1456, para 80. 
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The Supreme Council was not properly constituted 

 
26. The Supreme Council is a joint sitting of the statutory traditional council and the 

Council of Dikgosana.18  As at 22 September 2005: 

 
26.1. The Executive Council (the statutory body) consisted of 39 members. 

 
26.2. The Council of Dikgosana consisted of 72 members. 

 
27. As a matter of elementary legal principle, a joint sitting of two separate bodies can only 

be properly constituted if each of those bodies is, itself, properly constituted.19  Thus, 

quorum requirements for both bodies must be satisfied. 

 
28. At the relevant time, the quorum requirement of the statutory council was prescribed in 

s7(4) of the Bophuthatswana Traditional Authorities Act 23 of 1978 (the “1978 Act”).  

It states that ‘the nearest whole number exceeding one third of the total number of 

councillors’ shall constitute a quorum of the traditional council.  Unless the quorum is 

met, the statutory traditional council could not function.20   (As at September 2005, the 

North West Traditional Leadership Governance Act 2 of 2005 (“North West Act”) had 

been enacted, but it was not yet in force.  Notably, s11(3) of the North West Act 

prescribes a quorum of fifty percent plus one.) 

 

                                                           

18 See Vol 13, p1155, Rapetsana, line 24 and p1159, lines 11 to 21. 
19 Harris v Minister of the Interior 1952 (2) SA 428 (A) p 462H-463H; Minister of the Interior v Harris 

1952 (4) SA 769 (A) 779H-780D;  Collins v Minister of the Interior 1957 (1) SA 552 (A) 568D-G. 
20 An example of the application of this requirement appears in official documentation annexed to the 

RBN’s founding affidavit in the main application.   In 1990, the quorum of the Tribal Council was 
certified by the then Administrator to be 33, being the nearest whole number exceeding one third of the 
total number of what were then apparently 95 councillors of the Tribal Council consisting of headmen 
and appointed councillors, plus presumably the Kgosi, giving a total of 96.   
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29. The RBN did not produce a written Constitution for the Council of Dikgosana, or other 

evidence of the required quorum for a meeting of that Council.   In the absence of such 

evidence, the default position is that a quorum was a majority of the members entitled 

to attend the meeting.21 

 
30. The RBN led no evidence on who was present at the meeting of 22 September 2005.  

Mr Rapetsana testified that he could not confirm how many members attended, and that 

it was not his job to count them.22  The high water mark of his evidence on attendance 

was a general assertion that in his experience there are more than 50% ‘of the number 

of the people, members’.23  However, he did not testify that more than 50% of the 

membership of each body was usually present, or that one-third of the members of the 

Executive Council were present, nor could he recall who was in fact was present at the 

meeting.  Indeed he could not recall whether there was a quorum requirement for the 

Executive Council.24  He was under the impression that there is no quorum requirement 

for Supreme Council meetings at all.25 

 
31. Despite being requested to do so,26 the RBN did not discover the attendance registers of 

either the Executive Council members or the Dikgosana for the meeting of the Supreme 

Council on 22 September 2005.  It did produce the attendance registers of the members 

of the Executive Council at other Supreme Council meetings, held on 

23 February 2006, 20 April 2006 and 27 July 2006.27  Quite remarkably, the RBN said 

                                                           
21 Bamford on the Law of Partnership and Voluntary Associations in South Africa 1982 3 ed p 153. 
22 Vol 15, p1292, Rapetsana, lines 5 to 12. 
23 Vol 14, p1188, Rapetsana, line 9-10.  
24 Vol 15, p1293, Rapetsana. 
25 Vol 14, p1188, Rapetsana, lines 8-10. 
26 For example, item 6, rule 35(3) notice dated 29 April 2014.  
27 Vol 15, p1292, Rapetsana, lines 13 to 20 read with Vol 15, p1291, line 13 to p1292 line 4 and related 

registers. 
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that it was unable to locate the attendance register of 22 September 2005.28  When 

asked in the request for trial particulars who was present at the meeting, the RBN was 

unable to answer.29  Even though the question of a quorum was pertinently raised in the 

pre-trial procedures,30 and evidence was led on the issue, the RBN did not prove who 

was in fact present at the meeting. 

 
32. Notably, no attendance registers at all for Dikgosana were provided, even though 

according to Mr Rapetsana such registers were kept.31 

 
33. The only evidence of attendance of any Dikgosana at any Supreme Council meeting 

was elicited in re-examination, when Mr Rapetsana testified to the presence at different 

Supreme Council meetings (not all of which he attended) of individuals referred to in 

the minutes.32 

 
34. A valid decision can only be taken if the decision-making body is validly constituted.  

We submit that the total absence of evidence of which members (and how many 

members) were present at the meeting of 22 September 2005, despite the information 

being ascertainable by the RBN, and without any explanation for the absence of the 

evidence, is fatal to the RBN’s case.    

 

 

 
                                                           
28 Vol 15, p1292, Rapetsana, line 5-6. 
29 Vol 2, p188, RFP, question 1.5:  ‘Who is it alleged was present at the Supreme Council meeting?  A list 

of each individual, the capacity in which he / she attended the meeting, the place of his / her constituency 
and / or name of the dikgoro(s) or ward that he / she represents, where applicable is required.’  The 
RBN’s answer, File A, p 215 para 1.5:  ‘First respondent is unable to state precisely who attended the 
meeting.  Two lists of potential attendees are attached …’ 

30 Vol 2, p 193, RFP, question 15.5. 
31 Vol 15, p1292, Rapetsana, line 15-18 
32 Vol 16, pp 274-275, Rapetsana. 
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No proper notice was given 

 
35. It is an established principle of law that lack of proper notice can invalidate decisions 

taken at a meeting.33  Proper notice includes the identification of any special business to 

be transacted.34  The prejudice caused by not giving proper notice of an agenda item of 

the sort in issue is manifest.  A Kgosana or Executive Council member must 

necessarily know the materiality of the meeting for his or her lekgotla or constituency, 

in order that there can be the required prior engagement with them on an issue of 

relevance to them. 

 
36. The RBN’s evidence was that notice of Supreme Council meetings is usually given 

seven days in advance.35  However, no detailed agenda is sent out, and draft resolutions 

are not sent out in advance.36  The agenda is only provided at the meeting itself.37  In 

the case of the Supreme Council meeting of 22 September 2005 the agenda was not 

distributed before the meeting.38 

 
37. On a proper consideration of the evidence, no proper notice was given of the agenda 

item.  This too vitiated the decision.  

 
38. The Court a quo failed to deal with these issues.  They are not just matters of form:  

they address the necessity that for a decision to be validly made, it must be made by the 

right people, in the requisite number, with the requisite notice. 

 

                                                           
33 Chetty v Tamil Protective Association 1951 3 All SA 192 (N). 
34 Shackleton The Law and Practice of Meetings 2 ed 1948. Mahoney Guide to Meetings Juta 2001 p.35.  
35 Vol 13, Rapetsana, p1180, lines 6-10 
36 Vol 13, Rapetsana, p1180, lines 16 to 19; Vol 13, Rapetsana, p1181, line 25 to p1182 line 2 
37 Vol 13, Rapetsana, p1180, line 15. 
38 Vol 13, Rapetsana p1304, line 24 to p1305, line 3. 
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C. DID THE SUPREME COUNCIL HAVE THE POWER TO TAKE THE 

IMPUGNED RESOLUTION UNDER CUSTOMARY LAW? 

 

The question before the Court a quo, and the finding in that regard 

 
39. The Court a quo was required to consider whether the Supreme Council had the power 

to take the impugned resolution under customary law.  The RBN’s case was that the 

Supreme Council (a joint sitting of the Executive Council and Council of Dikgosana)39 

had taken the decision, and had the power to do so.  It had the power to do so, the RBN 

said, having regard to the decisions it had taken before. The appellants placed in dispute 

that the Supreme Council was empowered to take the decision.  

 
40. The Court a quo found that it was the Executive Council (the statutory traditional 

council) which was vested with this power.40  This is not the case which the RBN 

sought to make.  Its case was that the Supreme Council was vested with that power.  

 
41. The Court a quo apparently adopted the view that because the Executive Council is one 

of the two bodies that made up the Supreme Council at that time, it was not obliged to 

meet separately to take the decision.  Rather, the decision of the Supreme Council could 

be regarded as a decision of the Executive Council, taken with the endorsement of the 

Council of Dikgosana.41  This is, with respect, incorrect both as a matter of law and 

fact.  The evidence on behalf of the RBN did not suggest that this was what had 

happened. 

                                                           
39 The latter body was sometimes referred to in evidence as the Tribal Council.  This is somewhat 

confusing due to the potential confusion with the statutory bodies that formerly carried that name.  We 
accordingly use the term Council of Dikgosana, which is also used in the RBN’s documents dealing with 
its governance. 

40 Judgment, Vol 17, p17, p1457, paras 85 to 91. 
41 Judgment, Vol 17, p1459, para 89. 
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42. We submit that as matter of law, the Executive Council plainly cannot and does not 

function as the Executive Council when its members form part of a meeting of the 

Supreme Council: 

 
42.1. The Executive Council is a different body from the Supreme Council.  The 

former is a statutory body, with defined statutory powers and functions.  The 

latter is a body under customary law, with powers and functions defined by 

customary law.   In order for each body to act lawfully, they must be constituted 

lawfully.  It is well established that a body acts unlawfully if it is not properly 

constituted at the time that it takes a decision.42  

 
42.2. The fact that members of the Executive Council sit on the Supreme Council does 

not make a meeting of the Supreme Council into a meeting of the Executive 

Council, or that some of its members, when it sits, can exercise the powers of the 

Executive Council.43  That was not the case made by the RBN:  its case was that 

the Supreme Council made the decision.  But the Court a quo found, contrary to 

the submissions of the RBN, that the Supreme Council did not have that power. 

 
42.3. The Executive Council cannot share its statutory powers with another body 

(whether the Supreme Council or the Council of Dikgosana).  Each body has its 

own composition, its own powers and its own procedures. 

 

                                                           
42  Schierhout v Union Government (Minister of Justice) 1919 AD 30 at 44 (per Innes J).  Where a body is 

created by statute and the body does not act as the statutory body so created, this does violence to the 
provisions of the statute.   

43  Compare Harris v Minister of the Interior 1952(2) SA 428 (A) at 463 where Parliament could only 
amend the entrenched sections of the South Africa Act if it sat unicamerally and acted with a two thirds 
majority.  It could not sit bicamerally to do so. 
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43. In any event, as a matter of fact the evidence demonstrated that the meeting of 

22 September 2005 proceeded as a meeting of members of both the Executive Council 

and the Council of Dikgosana.44  All members were entitled to participate in the 

deliberations and to participate in the vote.   The proceedings took place not as a 

meeting of the Executive Council, but as a joint sitting of both bodies. 

 
44. We respectfully submit that the judgment of the Court a quo is therefore internally 

inconsistent on this fundamental question of vires: It could not, having regard to its 

findings as to the powers of the Executive Council, have found that the power could be 

exercised by a different body, the Supreme Council.  The RBN’s case was that it was 

the Supreme Council which took the decision. 

 

In any event, the Executive Council had to be properly constituted 

 
45. Even if the Court a quo was somehow justified in finding that the Executive Council 

had taken a decision while sitting together with the Council of Dikgosana in a joint 

sitting, it still had to be satisfied that the Executive Council was quorate and properly 

constituted when it acted. 

 
46. On this issue the Court held that it did not have to consider whether the Executive 

Council was quorate at the meeting of 22 September 2005, as this was not a ground 

relied upon by the appellants in the Rule 7 application.45  The Court held that the 

appellants did not apply to broaden the grounds upon which the authority was to be 

challenged.  We respectfully submit that in making these findings, the Court erred.  We 

say so for two reasons. 

                                                           
44 Judgment, Vol 17, p1459, para 90. 
45 Supra. 
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47. First, this approach violates the right to a fair hearing.   The appellants conducted the 

litigation to meet the case made by the RBN and to answer the questions posed in the 

referral to evidence, which were based on the disputes that had emerged in the earlier 

Rule 7 proceedings.  The RBN’s case throughout was that the Supreme Council took 

the decision.  It has never been the RBN’s case that the Executive Council took the 

decision.  The appellants were at no stage put on notice that any reliance was placed on 

the authority of the Executive Council to authorise the litigation.  To the contrary, the 

RBN did not place any reliance on the authority of the Executive Council.  

Accordingly, the appellants could not fairly be regarded as having been under any 

obligation to dispute the authority of the Executive Council to authorise the litigation. 

 
48. The appellants did put in issue that the Supreme Council had taken a decision, this 

being one of the issues that was referred for oral evidence.  In order for the RBN to 

meet its burden of proof on that issue, it was obliged to prove that the Supreme Council 

had the power to make the decision, that it was quorate in both of its constituent parts 

and that adequate notice of the resolution was given. 

 
49. Secondly and in any event, if the Court a quo was going to rely on a decision made by 

the Executive Council, it was required to be satisfied that the Executive Council was 

duly constituted and quorate at the meeting of 22 September 2005.  However, the Court 

did not consider this question.  The evidence does not establish that the “meeting” of 

the Executive Council was duly constituted.  
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D. DID THE SUPREME COUNCIL HAVE TO CONSULT BROADLY, BE FORE 

TAKING THE IMPUGNED DECISION?  

 
50. We submit that the Court a quo erred in finding against the respondents on this 

question.   The Court should have found that if the Supreme Council was indeed 

empowered to take the decision, it could not do so without first consulting broadly 

within the traditional community.  That is, we submit, a well-established duty under 

customary law, enforceable judicially - and in any event, to the extent necessary, ought 

to have been recognised as such under customary law developed in terms of the 

Constitution.   

 
51. The evidence confirmed what had been common cause on the pleadings, namely that 

there was no consultation before the impugned resolution was taken: 

 
51.1. The impugned resolution was taken without prior discussion with the members of 

morafe at either makgotla (the local level), or kgotha kgothe (the broader 

community level); 

 
51.2. The RBN did not follow the usual (and accepted) customary upward method of 

consultation – from the makgotla to dikgosana; from the dikgosana to the council 

of dikgosana; and from the council of dikgosana to the Supreme Council; 

 
51.3. The members of the Supreme Council also did not – as they were enjoined to do, 

even on the RBN’s account – report back to their constituencies within morafe 

after the decision was taken.46 

 

                                                           
46 This was established in evidence in respect of the Council of Dikgosana and was effectively admitted in 

respect of the Executive Council members.  See para 6 of request for admissions, File A, p 172 and para 
6 of RBN answer at p 178. 
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52. The proper approach to ascertaining customary law was explained by the Constitutional 

Court in Shilubana47 and MM v MN.48   Customary law is the living customary law.  It 

is an integral part of our law and an independent source of norms in the legal system.  It 

has status just as common law does.49  In ascertaining its content, courts must have 

regard to past and current practices and developments in communities to meet changing 

needs.50  It must be interpreted in light of the Constitution and its values.51 

 
53. Consultation and consensus-seeking through open dialogue on important matters are 

core values across Tswana societies, including the RBN.   The evidence of Mr 

Rapetsana and the evidence of Professor Gulbrandsen establish this clearly. Mr 

Rapetsana confirmed that the purpose of consultation is to ascertain in advance whether 

there is going to be a dispute, and to hear the views of people before taking a decision.  

He confirmed that consultation forms an integral part of the RBN’s decision making 

processes, and that this is a long-standing practice.  This was also stated by the Kgosi 

himself. 

 
54. The centrality of consultation to RBN processes on matters affecting the public was 

established beyond question. It lies at the very heart of its governance processes. 

 
55. The Court a quo found that consultation on matters affecting the public (which includes 

land) forms part of RBN tradition.52  We submit that the Court was plainly correct in 

rejecting the RBN’s suggestion that under custom it is only questions relating to the 

                                                           
47 2009(2) SA 66 (CC) at paragraphs 42 to 49 
48 2013(4) 415 (CC) at paragraphs 23 to 25. 
49 Shilubana at para 43.  
50 Shilubana at para 45 and 46. MM v MN at para 24. 
51 Mayelane v Ngwenyama at para 24.  
52 The court accepted this based on the opinion of anthropologists such as Schapera.  Vol 17, p1463, 

judgment, para 101. 
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alienation of land that should be debated at the kgotha kgothe, and finding rather that 

matters of public concern, including matters concerning land, would be so debated 

under custom.53   The Court correctly accepted Professor Gulbrandsen’s evidence, 

which firmly supports a conclusion of a wide-spread custom of consultation. 

 
56. The historical evidence demonstrates that where a decision has to be made about 

whether the RBN should litigate on a contentious matter, in particular a contentious 

matter which may give rise to division within the community, consultation must take 

place before that decision is made.  This is illustrated by the following: 

 
56.1. In 1988 there was major litigation between the Bafokeng Tribe (the RBN) and 

Impala Platinum.  The Bafokeng lost the case, and desired to appeal.  They were 

unable to do so, because interference in the affairs of the Bafokeng by then 

President Mangope made it impossible.54  They were not able to appeal because it 

became impossible to convene tribal meetings to pass the appropriate 

resolutions.55 

 
56.2. In 1991 there was litigation about whether Mr Mangope could validly appoint Mr 

Mokgwaro George Molotlegi as acting Kgosi.   An obstacle to pursuing the 

matter after the Appeal Court had decided that the matter should be referred to 

evidence, was the impossibility of holding meetings in Phokeng, which were 

necessary to discuss the issue and obtain the rightful mandate on which to act.56 

                                                           
53 Judgment, Vol 17, p1463, para 101. 
54  Bafokeng Tribe v Impala Platinum Ltd and others 1999 (3) SA 517 (BHC) at 518A. 
55   Rapetsana Vol 15 p 1308 line 7 – p 1310 line 19;   Mbenga and Manson People of the Dew:  A History 

of the Bafokeng of Rustenburg District, South Africa, from early times to 2000 (2010) p 137:  Record 
Vol 12 p 1073 lines 12 – 30. 

56  Rapetsana Vol 15 p 1310 line 20 – p 1311 line 21;  Mbenga and Manson People of the Dew pp 143-144:  
Record Vol 12 p 1075 line 19 – 1076 line 4. 
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56.3. Mr Rapetsana accepted that in both cases the RBN needed a mandate from a 

community meeting or tribal meeting in order to proceed with the case or 

appeal.57  

 
57. However, despite this evidence, and despite having accepted the opinion of 

anthropologists such as Schapera, the Court a quo found that the determination of what 

constituted a matter of public concern and what should be referred for consultation was 

a matter for the sole prerogative of the Kgosi and could not be challenged judicially. 

 
58. There is a fundamental flaw in this justification of the total lack of consultation:  it 

lacks any factual foundation.  There was no evidence, or any suggestion, that the Kgosi 

decided that there would be no consultation at all on this matter, either before or after 

the decision. 

 
59. Further, the Court a quo erred in limiting its analysis of the consultation requirement to 

what issues had to be referred to the kgotha kgothe, rather than the range of 

consultation mechanism which are available and used.  

 
60. The total absence of consultation was particularly remarkable given that: 

 
60.1. It was common cause that (as explained by Professor Gulbrandsen) one of the 

reasons why consultation is fundamental to traditional Tswana governance is the 

overriding need to maintain kagiso, which is achieved by debating and discussing 

and reaching agreement on matters which may give rise to conflict;  

 
60.2. Mr Rapetsana agreed that it was known before the decision was taken, that there  

were numerous disputes as to who are the rightful owners of the land - the 
                                                           
57  Rapetsana Vol 15 p 1311 lines 22-25. 



22 
 

Bafokeng as a whole, or smaller groups who assert that their predecessors were 

the buyers and that they are therefore entitled to ownership;58 and 

 
60.3. Mr Rapetsana agreed that this was an issue which could give rise to serious 

conflict and very serious consequences for the Bafokeng. 

 
61. We submit that the evidence comprehensively established the custom, tradition and 

requirement of consultation on matters affecting the public, such as land, and that the 

Court should have held that that consultation is very much part of RBN and broader 

Tswana custom, and forms part of its customary law.  It is a deeply entrenched custom 

which is at the heart of Tswana and RBN governance. 

 
62. We respectfully submit that the approach adopted by the Court a quo is inconsistent 

with the values of the Constitution, and a democracy based on the rule of law that 

fosters dignity and the protections of rights and freedoms.59  A failure to recognise the 

duty to consult as a legally enforceable duty fosters arbitrariness and autocracy, and 

undermines the participatory democracy which is at the heart of our Constitution and 

also RBN governance, as explained by the Kgosi.  While the institution of traditional 

leadership according to customary law is recognised under the Constitution, it is subject 

to the Constitution and courts must apply customary law subject to the Constitution.60   

It must be interpreted in light of the Constitution; and if it falls short of constitutional 

requirements, it must be developed.  

                                                           

58  Rapetsana Vol 15 p 1312 line 19 – 1325 line 24. 
59 See section 1 of the Constitution 
60 Section 211(1) and (3) of the Constitution. 
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63. A customary law rule that reduces the long-standing and fundamental custom of 

consultation on matters of public importance, to a benefit that may or may not be 

conferred, depending on the exercise of the Kgosi’s prerogative, offends:  

 
63.1. the established (and accepted) traditions and customs of the RBN, as the evidence 

of Mr Rapetsana and Professor Gulbrandsen showed; and 

 
63.2. the right of members of merafe to dignity (s 10), freedom of expression (s 16)61 

and just administrative action (s 33); and 

 
63.3. the rule of law.  

 
64. The absence of a duty to consult impedes the ability of morafe to participate in the 

governance of their community and management of their assets.  The importance of 

consultation is firmly recognised as underpinning the RBN governance systems.  Our 

courts have repeatedly held that consultation fosters democracy and the protection of 

rights.62    

 
65. In argument, it was submitted on behalf of the RBN that there was no need for 

consultation on whether to litigate, because the dispute would be resolved by the courts 

in the litigation; and that certain of the appellants had themselves instituted litigation to 

assert their rights.  There are two answers to this: 

 

                                                           
61  See in this regard Pilane and Another v Pilane and Another (CCT 46/12) [2013] ZACC 3; 2013 (4) 

BCLR 431 (CC) (28 February 2013) para 30. 
62 Doctors for Life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) and MEC for 

Education: KwaZulu-Natal, Thulani Cele:  School Liaison Officer, Anne Martin:  Principal of Durban 
Girl’s High School, Fiona Knight:  Chairperson of the Governing Body of Durban Girls’ High School v 
Navaneethum Pillay, Governing Body Foundation, National Tamil Vedic Society Trust, Freedom of 
Expression Institute 2008 (2) BCLR 99 (CC). 
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65.1. First, the historical evidence demonstrates that consultation is necessary before a 

decision is made to go to litigation on a contentious matter affecting the 

community.  That is irrespective of the merits of the litigation.  It is trite that 

litigation can itself aggravate and intensify conflict, whatever the outcome.  And 

even the most intractable matters can sometimes be resolved by discussion and 

negotiation, perhaps particularly in a communal context.63 

 
65.2. Second, the Constitution and the Restitution of Land Rights Act confer the right 

on those who were dispossessed of their land as a result of racially discriminatory 

measures, to make claims for the restoration of their land.  Individual community 

members and sub-groups of the community do not have the power to institute 

community-wide consultation in that regard.  That is the function and power of 

the established authorities.  All those claiming rights can do, is assert them 

through the legal processes created for that purpose.  Their remarks at the kgothe 

kgothe meetings, however, show that they very much desired consultation on 

these issues:  they repeatedly called for consultation. 

 
66. If (contrary to our submissions) it is found that consultation was a normative principle 

but unenforceable as a legal duty, we submit that the Court was obliged to develop the 

customary law to recognise the enforceability of the duty.   It did not do so.  

 
67. We submit that the duty to consult on matters of public importance, such as land, is a 

legally enforceable duty under Bafokeng customary law.   It is common cause that there 

was no consultation at all.  On this ground alone, the appeal should be upheld. 

  

                                                           
63  See in this regard Rapetsana Vol 14 p 1234 line 2 – p 1239 line 4. 
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E. WAS THE SUPREME COUNCIL DECISION OVERTAKEN BY 

SUBSEQUENT EVENTS? 

  
68. We submit that the Impugned Decision was implicitly overturned or reversed by the 

2006 kgotha kgothe.   There were four kgotha kgothe meetings in 2006.   An important 

issue on the agenda was whether Bafokeng land, including land that is the subject of 

dispute in the main application, should be transferred from state trusteeship to a Trust 

known as the RBN Development Trust.   By the 2006 September and November kgotha 

kgothe, it had been decided and people were under the impression that land would not 

be transferred to the Trust, and that the related decisions about the land would not be 

taken until such time as there had been consultation with morafe.  (The Court’s 

evaluation of the evidence is in some degree consistent with this contention, although 

not all relevant evidence was traversed in the judgment.)64 

 
69. Two issues in relation to the RBN Development Trust were raised at the 2006 kgotha 

kgothe meetings for approval: 

  
69.1. the principle and structure of the Trust, and 

 
69.2. which assets were to be transferred into the Trust.65 

 
70. Mr Rapetsana confirmed in his evidence that: 

 
70.1. The kgotha kgothe initially agreed that the RBN could not proceed or make a 

decision in respect of either issue without further consultation, including at kgotla 

level.66 

                                                           
64 Judgment Vol 17, p1447-1450, paras 64, 66 to 68 and 71. 
65 Rapetsana Vol 15, p 1346 line 23 – p 1347 line 1-2. 
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70.2. Agreement was later reached on the first issue, in that the concept of the Trust 

was approved.67 

 
70.3. No agreement could be reached on the transfer of land into the Trust and “the 

question of the land was reserved for another time”.68 

 
71. We submit that the effect of the 2006 kgotha kgothe meetings was that it was implicit 

that no steps would be taken to alter the status and incidence of ownership of land until 

a consultation process was completed with those who asserted claims to ownership of 

the land. 

 
72. Mr Rapetsana disagreed with this proposition, on the basis that the Supreme Council 

had already decided to initiate the main application, and the case was already before 

Court.69  In fact:  While the decision had indeed purportedly been taken, on his own 

version it was subject to alteration following consultation; and the case was not already 

before the Court.  It was only launched in 2008.  

 
73. We submit that the transcripts of the kgotha kgothe meetings and the related minutes of 

Supreme Council meetings show that the issue of the land being transferred to the Trust 

was fundamentally linked to the question of who owns the land, and therefore who has 

a right to title and to take decisions regarding the land.   That flows naturally from the 

concept of land ownership itself.  

 

                                                                                                                                                                                     
66 Vol 16, p1357, Rapetsana, line 15 to 20. 
67 Vol 16, p1357, Rapetsana, line 24 to 25, p1358, line 1. 
68 Vol 16, p1358, Rapetsana, line 2 to 3. 
69 Vol 16, p1358, Rapetsana, line 10 to 15. 
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74. The evidence shows that the decision to include land in the assets to be transferred to 

the Trust in 2005 was overturned, as a result of the opposition from the disputing 

landowners, and their demands to be properly consulted on this matter. 70  This is 

inconsistent with a decision to proceed with litigation that will result in a transfer or 

alteration of land registration, and in common law ownership by the traditional 

community as a whole. 

 
75. In finding that the evidence did not establish that the decision was overturned or 

reversed by subsequent events, the Court relied on the fact that this was not expressly 

the subject of any resolution or discussion during the 2006 kgotha kgothe meetings.71  It 

is correct that the impugned resolution was not expressly the subject of the 2006 kgotha 

kgothe.  However, the effect of the meetings was that it was implicit that no steps 

would be taken to alter the status and incidence of ownership of land until a 

consultation process was completed with those who asserted claims to ownership of the 

land, and more especially the land claimants.    The main application seeks to alter the 

status of the land.  

 
76. The appellants’ submissions in this regard were not addressed in the judgment. We 

respectfully submit that on a proper evaluation of the evidence, the appellants’ 

contentions should be upheld.  

 

  

                                                           
70 Mr Mokate’s suggestion (witness statement, Vol B, para 4) that Mr Rapoo was not concerned with 

private as opposed to tribal land purchase, and was only concerned with the content of the trust deed, is 
incorrect. See Rapoo D1, p333 for Rapoo’s input at July 2006 Kgotha Kgothe.  The divergence of 
positions held at the meetings by Mokate and Rapoo was summarised by the Kgosi at the September 
kgotha kgothe – D2 p 420-421 

71 Judgment, Vol 17, p1456, para 82. 
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CONCLUSION 

 
77. For all of these reasons, we submit that the RBN did not establish that the main 

application was launched with the necessary authority, and that the appeal should be 

upheld with costs.  

 

 

GEOFF BUDLENDER SC 
SUSANNAH COWEN 
REALEBOGA TSHETLO 
 
Counsel for the appellants 
Cape Town and Sandton 
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