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Dear Honourable Chair 
 
____________________________________________________________________________ 

SUBMISSION BY THE BAFOKENG LAND BUYERS’ ASSOCIATION ON THE 
MINERAL AND PETROLEUM RESOURCES DEVELOPMENT AMENDMENT BILL 
[B15 D – 2013] 
 
 
“When we conduct oversights, we come back depressed, because before you enter into a mine, you walk through a 

sea of poverty. … In our own experience these Social and Labour Plans are indeed not implemented. ... Mining 
communities lament that here, within our area we extract the wealth of the country but there is no drop that 

comes back to us as the mining community.” – Presentation by Parliamentary Portfolio Committee [5 June 
2013], submitted on the hearings concerning the Mining Charter. 

 
 
“This year also marks a hundred years since the enactment of the Native Land Act, which created a system of land 

tenure that deprived the majority of South Africans of the right to own land, and eventually compelled Africans who 
had lost their land to join the mining industry as migrant labourers… It is the remnants of this historical legacy of 

the migrant labour system, poor housing and living conditions, high levels of illiteracy, and low skills level that 

inevitably contributed to Marikana” – South African Cabinet Minister at the Mining Indaba addressing the 
legacy of the 1913 Land Act and the community conditions that led to the Marikana tragedy. 

 
 

The State Land Disposal Policy of the Minister of Rural Development [July 2013] requires compliance 
with procedures in the Interim Protection of Informal Land Rights Act, 1996. The said procedures require 

community consent and a 20% community share before new mining can happen on communal land. 
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ABOUT THE BAFOKENG LAND BUYERS ASSOCIATION (‘BLBA’) 
 

Bafokeng Land Buyers’ Association adopted its constitution at a general meeting held at Mokgatle 
Lodge on the 02

nd
 September 2012. This is an abstract of the constitution. 

 
Whereas the struggle for the recognition of the land rights of the Bafokeng community and many of the 
communities within Bafokeng goes back to the time when their ancestors were dispossessed by 
colonialism and apartheid; and 
 
Whereas this struggle has always included the struggle for rights in the land as well as for the equitable 
distribution of the economic benefits derived from the land and its minerals; and 
 
Whereas the land and its wealth is now controlled by the Bafokeng tribal authority in a manner that fails to 
recognise the historical claims of the land buyer communities within Bafokeng, and also fails to recognise 
the entitlement of the Bafokeng people to a fair and accountable distribution of the wealth generated by 
the land; and 
 
Whereas many members of the Bafokeng community have been active since 1906 in the quest for a land 
dispensation in respect of the land on which they live that recognises the legitimate claims of the 
descendants of those people who paid for the original land purchases, and that creates a constitutionally 
acceptable framework for the ownership and control over the land; and 
 
In defence of their economic, environmental, land, and human rights, often at odds against the mining 
conglomerates operating within and with the blessing of the Bafokeng Tribal Authority,  
 
1. Aims and objectives 
  

1.1. To promote the legitimate claims of descendants of land buyers in the Bafokeng community. 
 

1.2. To promote the equitable enjoyment of land rights and appropriate upgrade of tenure for all the 
people living on the land of the Bafokeng and its constituent communities. And to further 
promote the equitable distribution of benefits derived from the land among all those communities 
that live on the land. 
 

1.3. To transform the administration and control of land on which the Bafokeng communities live into a 
dispensation that is constitutionally acceptable and that is based on the wishes of the members 
of the Bafokeng communities. 

 
1.4. To promote similar objectives within other communities that are similarly placed and to co-operate 

with other civil society organisations with similar goals. 
 

1.5. To defend and advocate for economic, environmental, land and human rights justice for its 
members and the Bafokeng community in general. 

 
1.6. To develop campaigns for the promotion and defence of policies and actions in pursuit of these 

objectives. 
 

1.7. To maximise the production of the land and its resources in a sustainable manner for the benefit 
of the communities that live on the land. 
 

1.8. To achieve law reform through means of advocacy, litigation and research. 
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WITH ITS COMPLEX MINING ENTERPRISE, THE INTRICATE LAND QUESTION IN SOUTH AFRICA 
SHOULD NOT BE RESOLVED – HISTORICAL CONTEXT 
 
1. There exists strong sentiment in South Africa today that, 23-years into a democratic 

political dispensation, South Africa is still a colony of a special type.  
 
2. Land in South Africa, is historically the reserve of the farming Dutch colonial settlers (the 

‘boers’), whilst mineral wealth and exploitation remains the reserve of the British Empire. 
 
3. The South African mining regime, regulated today through the Mineral and Petroleum 

Resources Development Act 28 of 2002 (‘MPRDA’), cannot be divorced from its racist 
colonial history, characterized by the establishment of the slave African migrant labour 
system; displacement of African communities and their indigenous knowledge and 
cultural practices; and a protracted brutal system of native land dispossession. 

 
4. The MPRDA gives continued expression to the imperialist Sir John Cradock Proclamation 

in 1813 that: upon grant of land in British colonies, rights to all precious stones, gold and 
silver shall be the reserve of the British Crown. Despite being repealed in South Africa 
only in 1948, this Proclamation continues to be the bedrock upon which imperialist 
multinational mining institutions enjoy unfettered reservation, access and exploitation of 
mining rights in South Africa today. 

 
5. The MPRDA is further influenced by the World Bank Strategy for African Mining (1992:19-

23), proffered to the incoming ANC-led government at the time, on the administration of 
land and minerals in South Africa. The Bank advised the incoming ANC government that 
minerals should not be administered at the local sphere of Government, but that such 
strategic resources would best be administered if centralized at national departments of 
Government. Land owners and claimants in other words should not have authority over 
their land and mineral rights on their land. It would essentially become much easier and 
simpler for multinational companies to maintain indirect control over national 
government departments and Ministers responsible for land and minerals.  

 
6. The Bank cautioned incoming ANC-led government further about excessive compensation 

claims by the traditional mine-hosting communities.  
 
7. The above imperialist Policies are as such alive in maintaining imperialist colonial rule and 

control over South African land and mineral resources. 
 
8. It is no wonder therefore that mining and the land question under the current ANC-led 

Government in South Africa today will not be resolved. 
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HISTORICAL DISPLACEMENT OF NATIVE MINE-HOSTING COMMUNITIES AROUND 
RUSTENBURG, AND DISPOSSESSION OF THEIR LAND BY COLONIAL APARTHEID SETTLERS  

 
9. At the time the colonial Dutch settlers (the ‘Burghers, Voortrekkers, or Boers’) arrived in 

the Rustenburg area around 1840, they found African communities of different ethnic and 
totemic origins long settled in the area. They found present: Bapo, Batlhako, Bakgatla, 
Bakwena, Baphiring, Bantsatsi, Bashiga, maNdebele, and baTswana communities. 

 
10. Without due regard to the native land occupants, the Boers appropriated the land into 

farmholdings (each totalling average 2 000 hectares) and granted each 16-year old male 
settler Burgher two farms, one for grazing and the other for residence/and or ploughing. 
Local native communities woke-up to find themselves tenants in a Boer-owned farm. The 
unfortunate native communities were as a result forced then to pay occupational rent to 
their Boer landlord, and or to provide slave labour for their tenancy. 

 
11. In around 1853, the Boer Republic officially gave recognition to one native Mokgatle, as 

the only cooperative native ‘leader’ around Rustenburg worthy of State support and 
recognition, and through which the Boer Republic could govern and administer local 
native communities. The said Mokgatle, the predecessor to and ancestor of the current 
Bafokeng chief Leruo Molotlegi, was a person of Sotho origin, believed to have been 
conversant with the Dutch language due to baSotho’s earlier predisposition to the Dutch 
settlers in the Cape Colony. 

 
12. Local native communities in Rustenburg were as such forced to subscribe to the 

chieftaincy of Mokgatle.  
 
13. From the 1860s, and due to economic hardships and native resistance against the Boers, 

the Boer farm-owners started selling their farms back to the native communities. The 
communities contributed cattle for the purchase. The purchase could only be facilitated 
through the agency of State ‘recognized’ chiefs. In the Bafokeng case, Kaptein Mokgatle. 

 
14. In 1883 following the annexation of the Transvaal Boer Republic by the British Empire in 

1881, the British colonial government, acting through a certain Native Commissioner Sir 
Theophillus Shepstone, found it expedient for administrative purposes that all land 
purchased by native communities but registered nominally in the names of white persons 
(at the time Missionaries included) had to form one geographic block under the 
leadership of a government recognised ‘chief’. In the Bafokeng area, the block was named 
Mokgatle’s Location, now Bafokeng ‘tribe’. The Native Land Act of 1913; the Group Areas 
Act and the homeland system trace their foundations to one Theophillus Shepstone. 

 
15. Later in 1906, following the Anglo-Boer war and a colonial pact to form the Union of 

South Africa, Sir Lagden Commission recommended that all land bought by natives and 
nominally held by white persons (Missionaries), be transferred and registered in the name 
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of the State functionary (the Minister of Native Affairs or the Native Commissioner at the 
time) in trust for the recognized chief and his ‘tribe’. Most of these farmholdings bought 
by native communities in the former Transvaal (Bapo, Bafokeng, Ba-phalane, Bakwena, 
Bakgatlha, etc) are today still registered in the name of the Minister of Rural 
Development and Land Reform in trust for the ‘tribes’.  

 

16. The said transfer and registration was challenged in the Transvaal High Court by the 
Photsaneng and Thekwana communities of Rustenburg in the case of Khunou & Petlele v 
Minister for Native Affairs and Mokhatle 1908 TS 260. The Court held that despite trial 
evidence that the land was independently bought by the communities (who were already 
then forced sections of the Bafokeng ‘tribe’), the land could however not be registered in 
the name of a section of a tribe, but should rather be registered in the name of a ‘tribe’  as 
a whole. This dispute about who the rightful Bafokeng land owners are, continues today 
in the North West High Court Case - Royal Bafokeng Nation v Minister of Land Affairs, 
Case no 999/08. 

 
17. It becomes clear therefore that the ‘tribes’ as we know them today, are in fact colonial 

apartheid constructs, through which successive apartheid colonial governments were able 
to administer and exercise control over native (land-buying) communities.  

 
18. The MPRDA and various other pieces of legislation affecting native mine-hosting 

communities under traditional leadership, have been adapted and used by the current 
South African constitutional State to maintain and legitimize colonial apartheid 
administration, with the detrimental effect that the native mine-hosting communities still 
suffer the same fate of displacement, extermination and land dispossession. 

 
19. The MPRDA of 2002 as a whole lacks legitimacy as will further be shown hereunder. The 

Act was crafted to safeguard the interest of multinational (mining) conglomerates over 
native land occupying communities.  

 

MIGRANT MINING COMMUNITIES VS MINE-HOSTING COMMUNITIES  
 
20. The ANC-led Government is well aware of various contests for resources in mine-hosting 

areas brought about by mining companies and their migrant mine-labour system. It is a 
well-known historical fact that mining has created enclaves of communities along ethnic 
and racial lines where they operate. Sources have it that gold mining in South Africa is 
dominated by Zulu speaking communities, whereas platinum mining is dominated by 
Xhosa and Sotho speaking communities. Other ethnic groups are generally seen as 
troublesome and less suited to mining due to their smaller or leaner physical attributes. 

 
21. Given this known background, it becomes disturbing when ANC-led government seems 

unrepentant in its discriminatory practice of only showing support to migrant mining 
communities, to the exclusion of the native mine-hosting communities. It is the migrant 
mining communities who enjoy support from the mining companies and government, 
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while mine-hosting communities continue to suffer brutal human rights abuse and 
extinction at the behest of mining companies.  

 
22. Any reference to mining and labour sending communities in the MPRDA is therefore 

marred with such ethnic prejudices. 
 

23. In this context, the ANC-led government, much like its erstwhile apartheid government, is 
thus seen to be promoting the brutal migrant mine labour system, and black-on-black 
ethnic conflicts among ‘mining communities’. 

 
24. On that account, and in response to this Amendment Bill, we ask if the ANC, the leading 

Party in Government, is akin to an organisation of captured askari (sell-out) operatives 
who continue to sell-out the interest and aspirations of (South) Africans, in favour of 
monopoly capital in the country.  

 
APPEAL AGAINST IMPALA PLATINUM MINES APPLICATION FOR EXTENSION OF MINING 
RIGHTS AREA, DEVELOPMENT OF A NEW SHAFT 18, BACKFILLING  

 
25. In February 2014, Bafokeng Land Buyers’ Association assisted the two mine-hosting 

village communities of Mogono and Maile to lodge a formal appeal with the Minister of 
Mineral Resources for the suspension and or withdrawal of the Impala’s mining license 
owing to misrepresentations by the mine during its license application process. The mine 
has also failed to comply with its Social Labour Plan contract. The mining company further 
sought to extend its existing mining rights into land privately owned by Maile 
communities despite concerns and refusal by the community and caution by the 
Department Rural Development and Land Reform.  

 
26. What the mining company ostensibly sought to achieve, was to clandestinely join or 

consolidate its development applications for various projects into a single application. 
 
27. The Minister of Minerals Resources has ignored appellants’ request for progress update 

regarding the appeal. After more than 45years of socioeconomic damages operating 
underground mining beneath Mogono community’s residential area, Impala Platinum 
Mines has only started now, to show tokenistic miniscule investment in the community. 
This done apparently in collaboration with the Department of Mineral Resources. 

 
28. Another point to note here is that Impala Platinum Mine’s mining license expires in 2018, 

and as such will do whatever is necessary to convince the Minister to renew its mining 
license. 

 
29. As mentioned above, many farmholdings in the ‘tribal’ areas (of Bapo ba Mogale, 

Bafokeng, Bakgatla ba Kgafela) are owned or registered in the name of State functionary 
(the Minister of Rural Development and Land Reform). MPRDA clearly directs that in such 
areas, consultation should be conducted with the affected land occupants, and not with a 
chief.  
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30. The MPRDA 28 of 2002 defines the “owner” in relation to land thus— 

a) means the person in whose name the land is registered; or 
b) if it is land owned by the State, means the State together with the occupant thereof; 

 
31. It is worrisome that the Minister of Rural Development and Land Reform, as the 

registered owner of the land occupied by the community, does not consult with the 
community regarding mining developments on their occupied land. 

 
32. Continued consultation by authorities with the disputed Bafokeng chief, whose well 

known land ownership claim is disputed, can only be a convenient and an unlawful 
practice used by authorities to award mining and environmental licenses to both Impala 
Platinum Mines and Royal Bafokeng Platinum, this at the expense of the host 
communities and the environment. 

 
33. We further note with utmost contempt that, section 75 of the Amendment Bill is an 

opportunistic response to the said appeal. The said appeal also includes an objection 
against the proposed development of a shaft 18 on similar and other grounds.  

 
34. We hope that Impala Platinum Mines and Royal Bafokeng Platinum, together with the 

authorities, shall respect and honour the spirit of this Amendment Bill and the 
Constitution. In this regard we expect the authorities to accede to the communities’ 
concerns in the said Appeal, and that no mining license or application to these mining 
companies shall be granted or renewed until meaningful consultation, informed 
community consent and or agreement has taken place.  

 
UNLAWFUL MPRDA AND CONCERTED DENIAL OF ACCESS TO JUDICIAL REDRESS 
 
35. The inherent unintended message about current amendments to the MPRDA 28 of 2002, 

gives credence to the notion that mining have been operating unlawfully in South Africa, 
violating human rights values and prescripts enshrined in the Constitution.  

 
36. The ideological underpinnings that influenced the development of the MPRDA, is thus 

against the spirit of the Constitution, lending the bulk of or the whole Act susceptible to 
severe overhaul. 

 
37. The MPRDA was drafted and promulgated during the period public participation in the 

South African law-making processes was still a preserve of the few. The Act was not taken 
through a rigorous, meaningful public participation process as required today. 

 
38. That being the case, it is interesting that there have only been a few court cases against 

rampant human rights abuse by mining companies in South Africa. 
 
39. It is a travesty of justice in South Africa that access to the Courts, remains inaccessible to 

the vulnerable, poor, mine-hosting communities. High prohibitive legal and expert costs, 
have denied the affected communities access to legal recourse where there are mining 



8 of 10 
 

infringements on their rights. Clearly, the mining complex has expediently and 
conveniently used the law to exclude ‘agitated’ native communities from participation, 
while in the process exploiting the mineral wealth with impunity. 

 
PROCEDURAL FLAWS –   CURRENT AMENDMENT BILL  
 
40. The Committee responsible for public participation on the Bill is unfair to demand that 

mining companies conduct meaningful consultation with the communities, when they 
themselves fail to do so. 

 
41. The public hearing held at Rustenburg Civic Centre on the 20 April 2017 was, to say the 

least, a public farce and a wasteful expenditure of public funds. Presenting a few slides on 
a highly technical and important piece of legislation such as the MPRDA, in a space of 
1hour, is certainly not in the interest of just administration and against the spirit of 
meaningful participation. 

 
42. The authorities and officials involved in public participation processes ought to know by 

now what processes and systems ought to be in place to conduct a meaningful public 
participation process. Should the status of the public participation process be challenged 
in Court regarding this Bill, it will be justifiable that responsible officials/ authorities be 
held accountable in their personal capacities. 

 
43. In mine-hosting communities known to Parliament to be suffering the brunt of mining, 

the Bill has not been served; a notice on the public participation process has not been 
served; and public participation has not taken place. Bafokeng and Bakgatla communities 
have made countless presentations to Parliament on human rights abuses brought about 
by mining companies in their areas. The same communities are somehow now ignored in 
the current public participation process. 

 
44. Often during public participation processes, various Committees (including this one 

responsible for the Bill in question) continue to conduct extensive direct consultation with 
disputed chiefs/ landowners to the detriment and exclusion of land-claimants/ traditional 
leadership claimants, whose informal (tenure) rights are constitutionally recognized, and 
whose rights ought to be protected and promoted. 

 
45. The public participation process fails to recognize the status and participation of land-

claimants; land occupants; and of traditional structures in the directly affected mine-
hosting communities. The Committee responsible for public participation process failed to 
provide a clear account on public participation workshops alleged to have been 
conducted in those affected mine-hosting communities.   

 
46. Further, and unlike with other Bills, the public participation process on the MPRDA 

Amendment Bill fails to afford community-based organizations in mining affected 
communities the necessary resources to engage with the Bill. Communities, civil society 
and interest based organizations such as the BLBA have literally been ignored and denied 
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support to appoint their own legal experts and representatives to assist and or advise 
them on the technicalities entailed the Bill. What is the point for government legislating 
for and registering non-governmental organizations involved in human rights advocacy, 
only to bash these organizations when they do their noble humanitarian work with 
communities?  

 
47. Mine-hosting communities have engaged extensively with the Model mining law 

developed by the International Alliance on Natural Resources (‘IANRA’). BLBA is a 
member organization of IANRA. The said model law takes into account community 
concerns against the MPRDA and the African Mining Vision. The model law and its 
proposed recommendations have been presented before the African Parliament, and the 
European Union Parliament. South African Parliament should by now be well aware of the 
Model mining law. We expect therefore that the MPRDA mirror the values and provisions 
entailed in the model law.  

 
SUBSTANTIVE FLAWS 
 
 
48. Both the MPRDA and the Amendment Bill fails to provide a definition of what it means to 

‘consult’. We propose that such definition is necessary to reflect the Constitutional Court 
finding in the Bengwenyama case. Consultations should therefore be done in good faith, 
with parties’ intention to reaching informed consent and or agreement. 

 
49. Section 6 of the Amendment Bill creates another unnecessary bureaucratic red-tape and 

delaying tactic in responding to and addressing the concerns and objections by persons or 
communities against mining permits and or applications. The sections also fall short of 
providing for appeals. 

 
50. The substituted section 10 (2) thereof should thus read: 
 

If a person or community appeals against or objects to the granting of a prospecting right, mining right or 

mining permit, the Minister— 

(a) [Deleted] 

(b) must refer the appeals, objections and comments to the applicant to consult with the person or 

community objecting and submit the result of the consultation within the prescribed period. 

(3) Should the consultation contemplated in subsection (2)(b) result in an agreement, such agreement must 

be reduced to writing and forwarded to the Minister for decision and onward transmission to the 

Regional Manager and the Regional Mining Development and Environmental Committee.’’. 
 
51. The substituted section 10 (2) (a) therefore, should be done away with. The Regional 

Manager need not refer objections and appeals to the Regional Mining Development 
Committee. Read also par 54 hereunder. 

 
52. At Section 75 of the Amendment Bill, it is purported that the Minister and the applicant 

can vary permissions, rights and social labour plans without consultation, consent and or 
agreement with affected parties. This should not be the case. There ought to be 
consultation as defined, with affected parties. 
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53. Further, an application for the extension of mining area into an adjacent area should not 

be automatic. The said adjacent area may be subject to different sets of competing rights. 
Extension of the mining right should follow the normal application process open to 
objections and appeals by interested and affected parties. 

 
54. We would recommend that appeals and objections should be lodged only with and 

against the Minister as the highest authority with fiduciary duties. Upon receipt of such 
objections and or appeals, the Minister could then cascade those appeals and objections 
to relevant bodies and structures of government. Communities and interested persons 
should not be burdened with running around to various government departments for 
recourse requiring urgent attention on an issue related to mining.  

 
FURTHER RECOMMENDATIONS 
 
55. As mentioned above the Act is unlawful; the office of the Regional Manager would better 

be placed within local government at local Municipalities, this to ensure close monitoring 
and speedy access and response to community concerns. As it is, mining companies and 
the Minister have divested their accountability to local communities and Municipalities 
affected by mining. We see this as a major impediment to justice as aforesaid. 

 

56. Mine-hosting communities should be compensated with the minimum prescribed 20% 
before permits or mining rights are granted or renewed.  

 

57. To that regard, MPRDA, in much the same way it provides for rehabilitation fund (a post-
de-facto mechanism), must provide for an independent community driven mining impact 
assessment on the community and its environment. This should determine the baseline 
amount necessary for negotiations around compensation for future or past damages.  

 

58. Government should consider developing and facilitating supporting relations between 
benefitting mine-hosting community trusts and various organs of state such as the IDC for 
industrial investment and development in the affected communities. 

 

59. This public participation process on the Bill was rushed, there are certainly other legal 
points to consider that we could not find time to interrogate. We however emphasise 
that Legislators take into account our submissions herein, and our abovementioned 
Model Mining Law. 

 
 
 
 
__________________ 
Othusitse Rapoo (Mr.) 
Executive Secretary 


